II 


DEPARTMENT 
OF  JUSTICE 

Law  Enforcement  Assistance 
Administration 


PUBLIC  SAFETY  OFFICERS* 
DEATH  BENEFITS 

Benefit  Payments  to  Certain  Survivors 


23252 

Title  28 — ^Judiciai  Administratioii 
CHAPTER  I— DEPARTMENT  OF  JUSTICE 

PART  32 — PUBLIC  SAFETY  OFRCERS’ 
DEATH  BENEHTS 

Benefit  Payments  to  Certain  Survivors 

AGENCY:  Department  of  Justlce/Law 
E!nforcement  Assistance  Administration 
(LEAA). 

ACTION:  Pinal  rule. 

SUMMARY:  LEAA  is  adopting  rules  to 
Implement  the  Public  Safety  Officers’ 
Benefits  Act  of  1976.  These  rules  would 
provide  benefit  payments  to  certain  sur¬ 
vivors  of  State  and  local  piAllc  safety 
officers  who  have  died  as  the  direct  and 
proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty. 

EFFDCnVE  DATE:  May  6,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT:  Thomas  J.  Madden,  General 
counsel,  LEAA  (202)  376-3691. 

SUPPLEMENTARY  INFORMATION: 
LEAA  is  adopting,  with  amendments, 
rules  proposed  on  January  6,  1977  (42 
PR  1390),  to  Implement  the  Public 
Safety  Officers’  Benefits  Act  of  1976 
(Pub.  L.  94-430,  90  Stat.  1346).  The 
regulations  are  effective  immediately 
upon  publication  In  order  to  expedite  the 
payment  of  benefits  and  fees  in  those 
cases  ready  for  an  award  determination. 

SUPPLEMENTARY  INFORMATION: 
In  the  introduction  to  the  pn^xised  regu¬ 
lations,  LEAA  specifically  invited  com¬ 
ment  on  three  issues:  Officers  Covered; 
Potential  Beneficiaries;  and  Represen¬ 
tation  of  Claimants.  Comments  were  also 
received  on  a  number  of  other  issues, 
particularly  the  definiticms  of  “personal 
injury”  and  “line  of  duty.”  Comments 
were  sent  by  a  wide  variety  of  interested 
parties:  national  police,  fire,  and  correc¬ 
tions  associations;  units  of  State  and 
municipal  government;  26  State  depart¬ 
ments  of  corrections;  11  fish  and  game 
commissions;  State  criminal  justice  plan¬ 
ning  agencies;  individual  members  of  a 
variety  of  public  agencies;  and  a  diverse 
number  of  law  enforconent,  firefighting, 
and  public  service  agencies.  After  a  thor¬ 
ough  and  careful  analysis  of  their  com¬ 
ments,  and  further  consideration  of  the 
Act  and  Its  legislative  history,  LEAA  has 
revised  the  regulatkms  in  a  number  of 
places. 

An  analysis  of  comments  and  changes 
follows.  The  three  issues  hlghllfidited  for 
comment  are  addressed  first,  followed  by 
a  section-by -section  analysis  of  all.  other 
cmnmaits  and  amendments. 

Oncers  Covered.  In  the  Introduction 
to  the  proposed  regulations,  LEAA  indi¬ 
cated  its  intent  to  consider  a  law  en¬ 
forcement  officer  within  the  scope  of  the 
Act  if  he  had  the  authority  to  be  “in¬ 
volved  in  crime  and  juvenile  delinquency 
control  or  reduction,  or  enforcement  of 
the  criminal  laws.”  Firefighters  would  be 
covered  if  they  were  “fire  service  person- 
nti  serving  a  public  agmcy  in  an  official 
capacity,  including  an  individual  serving 
as  an  officially-recognized  or  designated 
member  of  a  tei^illy  organized  volunteer 
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fire  departmoit.’*  Comment  was  specifi- 
caBy  invited  on  this  approach  as  well  as 
other  suitable  criteria  that  could  be  used 
in  making  a  determination  of  coverage. 

The  response  to  our  invitation  for 
commit  was  heavy.  Most  commenters 
offered  (xunpelllng  reasons  for  why  the 
members  of  their  particular  agency  or 
association  ^ould  be  covered.  Com¬ 
ments  were  received  on  behalf  of,  inter 
alia,  fish  and  game  officers,  correctional 
employees,  the  National  Guard,  law  en¬ 
forcement  officers  of  Indian  tribes,  pros¬ 
ecutors,  volimteer  police  officers,  rescue 
squad  members,  police  reserve  officers, 
campus  police,  marine  resources  law  en¬ 
forcement  officers,  persons  treating  the 
criminally  insane,  airport  crash  rescue 
workers,  volimteer  marine  firemen,  and 
fire  marshals. 

Many  commenters  based  their  argu¬ 
ments  for  inclusion  under  the  Act  on  the 
fact  that  they  are  frequently  exposnl  to 
risk  while  in  the  line  of  duty.  LEAA  is 
ssrmpathetic  to  their  position.  It  is  dear 
from  the  statute  itself,  however,  that 
Ccmgress  chose  another  common  denom¬ 
inator  of  coverage:  the  authority  to  act 
as  a  law  enforcement  officer  or  fire¬ 
fighter. 

Exposure  to  risk  was  a  factor  cited  by 
numerous  members  of  the  House  and 
Senate  in  their  remarks  supporting  the 
Act,  but  it  was  repeatedly  cited  in  the 
context  of  risks  met  in  connection  with 
law  enforcement  or  firefighting  duties. 
The  remarks  of  Senator  Frank  Moss  in 
support  of  his  amendment  to  expand 
coverage  of  the  Act  to  all  “line  of  duty” 
deaths  are  typical: 

The  public  safety  officers  are  the  only  pub¬ 
lic  service  profeaslonals — other  than  those  of 
the  military  forces — who  are  required  to  risk 
their  life  as  a  part  of  their  job  description. 

Every  law  enforcement  officer  knows  that 
he  must  face  abuse  as'  a  part  of  his  Job, 
abuse  which  may  easily  turn  to  violent  rage 
at  any  moment  but  he  still  performs  the 
task  of  keeping  the  peace. 

Every  fireman  is  keenly  aware  of  the  risks 
of  entering  a  burning  building,  but  each  one 
wlU  go  into  a  critical  situation  when  It  is 
necessary  to  save  life  ot  property.  Despite 
the  necessary  risks,  those  men  and  women 
who  serve  as  public  safety  officers  do  so  be¬ 
cause  of  a  dedication."  Cong.  Rec.  S  11837 
(July  19,  1976,  dally  ed  ). 

LEAA  therefore  believes  that  its  pro¬ 
posed  intoition  to  make  coverage  of 
law  enforcement  officers  dependent  on 
whether  or  not  the  decedent  was  au- 
thm-ized  to  be  “Involved  in  crime  and 
Juvenile  delinquency  control  or  reduc¬ 
tion,  or  enforcement  of  the  criminal 
laws”  best  reflects  the  intent  of  Con¬ 
gress.  LEAA  will,  accordingly,  con¬ 
tinue  to  apply  this  test  under  the 
flniLi  regulations.  The  final  regulations 
do,  however,  distinguish  between  those 
public  safety  officers  whose  primary 
function  is  crime  control  or  reduction, 
enforcement  of  the  criminal  laws,  or 
suppression  of  fires,  and  other  officers. 
PSOB  coverage  will  be  ext«ided  to 
those  officers  who  engage  in  the  activ¬ 
ities  listed  above,  where  such  activity  is 
not  their  primary  function,  only  when 
they  suffer  personal  Injury  in  the 
course  of  crime  control  or  reduction,  en¬ 


forcement  of  the  criminal  laws,  or  fire 
suppression.  See  Section  32.2(c).  “Pri¬ 
mary  function”  will  be  gauged  on  the 
basis  of  both  frequency  of  involvemmt 
by  persons  in  the  officer’s  agency  in  law 
enforcement  or  firefighting  activities, 
and  an  assessment  of  the  activities  the 
ofBeer  was  authorized  to  perform  under 
his  Job  description,  or  the  agency’s  legal 
authorization.  The  rationale  for  this  dis¬ 
tinction  Is  essentially  the  same  rationale 
supporting  I£AA’s  decision  to  make  an 
offi^’s  authority  the  criterion  of  cover¬ 
age  in  the  first  place.  The  legislative 
history  (ff  the  Act  emphasizes  that  its 
purpose  was  to  benefit  the  survivors  of 
those  perstms  who  died  as  a  result  of  per¬ 
sonal  injuries  suffered  while  performing 
law  enforcement  or  firefighting  activi¬ 
ties.  FireflghterB.  police  officers,  and  the 
other  officials  listed  in  the  statutory  defi- 
nitkxis  of  “law  enforcement  officer”  and 
“fireman”  perform  these  activities  as 
a  primary  function  of  their  jobs;  even 
those  officers  performing  desk  assign¬ 
ments  are  primarily  Involved,  even 
though  indirectly,  in  crime  control  or 
reduction,  or  firefighting. 

The  Act  was  not  Intended  to  cover 
deaths  arising  from  activities  unrelated 
to  law  mforcement  or  firefighting.  LEAA 
will,  therefore,  require  that  the  deaths 
of  officials  who  are  primarily  engaged 
in  activities  other  than  law  enforce¬ 
ment  or  firefighting  occur  as  the  direct 
and  proximate  result  of  personal  injuries 
sustained  in  the  performance  of  their 
law  enforcement  or  firefighting  duties, 
before  paying  a  benefit  under  the  Act. 

Section  32.2(c)  has  been  amended, 
therefore,  by  the  insertion  of  the  phrase 
“whose  primary  function  is  crime  con¬ 
trol  or  reductioii.  enforcement  of  the 
criminal  laws,  or  suppression  of  fires”  af¬ 
ter  “action  which  an  officer,”  and  by  the 
addition  of  the  sentence,  “For  other  of¬ 
ficers,  Tine  of  duty*  means  any  action  the 
officer  is  so  obligated  or  authorized  to 
perform  in  the  course  of  controlling  or 
reducing  crime,  enforcing  the  criminal 
law,  or  suppressing  fires.”  A  Ccmimentary 
largely  incorporating  the  above  discus¬ 
sion  has  also  been  added. 

Because  LFAA  believes  the  broad  con¬ 
cept  of  making  coverage  dependent  on 
the  officer’s  authority  should  be  applied 
to  firefighters  as  well,  the  proixised  defi¬ 
nition  of  “firefighter”  has  been  amended 
to  include  “all  fire  service  personnel 
authorized  to  engage  in  the  suppression 
of  fires,  including  any  individual  serving 
as  an  officially-recognized  or  designated 
member  of  a  legally-organized  volunteer 
fire  department”  (ameudment  empha¬ 
sized).  Section  32.2(j). 

Law  enforcement  officers  of  Indian 
tribes  which  have  been  determined  by 
the  Secretary  of  the  Interior  to  perform 
law  enforcement  functions  are  also  cov¬ 
ered  by  the  Act.  Such  a  tribe  is  consid¬ 
ered  a  “imit  of  general  local  govern¬ 
ment”  under  section  601  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended,  and  would,  therefore, 
be  a  “unit  of  loctJ  government”  within 
the  meaning  of  *T7ubllc  agmcy”  in  sec¬ 
tion  703(6)  of  the  Act.  The  applicability 
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of  the  Act  to  officers  of  Indian-tribes  not 
so  designated  by  the  Secretary  (rf  In¬ 
terior  will  be  determined  on  a  case-by¬ 
case  basis. 

The  members  of  National  Guard  units 
called  to  active  duty  by  the  Governor  of 
their  State  for  the  purpose  of  perform¬ 
ing  law  enforcement  or  firefighting 
functions  would  also  be  covered  by  the 
Act.  While  on  training  or  Federal  duty, 
however.  Guardsmen  are  not  covered  be¬ 
cause.  in  those  circumstances,  they  do 
not  serve  a  “public  agency.”  as  defined 
in  sections  703(6)  of  the  Act  and  32.2(q) 
of  the  regulations. 

The  term  “persMi”  has  been  substi¬ 
tuted  for  the  term  “official”  in  the  sec¬ 
ond  line  of  the  definition  of  “law  «i- 
forcement  officer”  in  section  32.2(1).  in 
order  to  make  that  definition  consistent 
with  the  statutory  d^nitlon. 

Potential  Beneficiaries.  Comment  was 
solicited  cm  the  proposed  definitions  of 
“spouse”  and  “stepchild.”  “Spouse"  was 
defined  to  mean  “the  husband  or  wife 
of  the  deceased  officer  at  the  time  of  the 
offiper's  death,  and  includes  a  spouse  liv¬ 
ing  apart  from  the  officer  at  the  time  of 
the  officer’s  death  for  any  reason.”  “Step¬ 
child”  meant  “a  child  of  the  officer’s 
spouse.  ’The  relationship  of  stepchild  is 
not  terminated  by  the  divorce,  remar¬ 
riage.  or  death  of  the  stepchild’s  natimal 
parent.” 

’Hie  only  commenter  on  the  definition 
of  “spouse”  believed  that  a  spouse  who 
is  separated  from  the  decedent  for  the 
purpose  of  seeking  a  divorce  should  be 
precluded.  LEAA  considered  amending 
the  definition  to  limit  benefits  to  “a  sur¬ 
viving  husband  or  wife  living  with  or 
dependent  for  support  on  the  decedent 
at  the  time  of  his  death,  or  living  apart 
for  reasonable  cause  or  because  of  de¬ 
sertion  by  the  decedent.”  This  was  the 
definition  of  “spouse”  in  the  Public 
Safety  Officers’  and  Firefighters’  Bene¬ 
fits  bills  passed  by  the  House  (H.R.  365 
and  H.R.  366).  It  Is  also  substantially 
identical  to  the  definition  of  “  ‘widow’  or 
‘widower’  ”  in  a  similar  Federal  death 
benefits  statute,  the  Longshoremen’s  and 
Harbor  Workers’  Compensation  Act.  at 
33  U.S.C.  902  (16) .  ’The  PSOB  biU  passed 
by  the  Senate  did  not  define  “spouse.” 
The  House  definition  was  dropped  by  the 
conferees  on  the  House  and  Senate  PSOB 
bills  in  favor  of  the  Senate  version,  i.e., 
no  definition.  ’The  Conference  Report 
(H.  Rept.  No.  94-1501,  94th  Cong..  2d 
Sess.)  is  silent  on  the  reason  the  d^ni- 
tion  was  discarded.  Becaiise  the  definl- 
ticm  considered  was  rejected  by  the  con¬ 
ferees,  and  the  final  bill  as  passed  by 
both  Houses  contained  no  limitation  of 
the  term  “spouse.”  LEAA  believes  it 
must  construe  the  term  liberally  to  in¬ 
clude  all  spouses.  Accordingly,  the  pro¬ 
posed  definition  has  been  retained. 

The  proposed  definiticm  of  “stepchild” 
was  criticized  as  too  broad  by  the  three 
c(Hnmenters  who  addressed  this  issue. 
Hie  general  rationale  for  their  com¬ 
ments  was  that  it  was  inequitable  to  pro¬ 
vide  beneQts  to  persons  who  were  not 
dependent  on  the  officer,  or  v^o  the 
officer  may  not  even  have  known.  Be¬ 
cause  the  definition  of  “stepchild”  is 
different  from  Jurisdiction  to  Jurisdic¬ 


tion,  LEAA  believes  it  can  qualify  this 
relationship  more  than  it  can  the  rela¬ 
tionship  of  “spouse.”  In  addition,  there 
is  no  legislative  history  of  the  term  in 
either  House.  In  respohse  to  the  com¬ 
ments  received,  therefore,  and  after  fa¬ 
ther  consideration,  the  definition  of 
“stepchild”  has  been  amended  to  read 
“a  child  of  the  officer’s  spouse  who  was 
living  with,  dependent  for  support  on, 
or  otherwise  in  a  parent-child  relation¬ 
ship,  as  set  forth  in  Section  32.13(b)  of 
the  regulations,  with  the  officer  at  the 
time  of  his  death.”  Section  32.2(1).  The 
termination  of  the  marriage  between  the 
stepchild’s  natural  parent  and  the  offi¬ 
cer  will  not  affect  the  stepchild’s  eligi¬ 
bility  if  the  conditions  of  the  definition 
are  being  met  at  the  time  of  the  officer’s 
death. 

Section  32.13(d),  pertaining  to  proof 
of  the  relationship  of  stepchild,  has  ac¬ 
cordingly  been  amended  to  require  a 
stepchUd  to  d^onstrate  (1)  that  he  is 
a  child  of  the  officer’s  spouse;  (2)  that 
he  meets  the  definition  of  stepchild  in 
Section  32.2(1) ;  and  (3)  that  his  parent 
and  the  officer  were  married. 

In  addition,  the  proposed  Commentary 
on  this  subse<^on  has  been  deleted. 

Representation  of  claimants.  LEAA 
asked  for  comment  on  its  intention  to 
set  maximum  fees  for  representatives  on 
the  basis  of  a  petition  submitted  by  the 
representative  and  an  administrative  re¬ 
view  in  accordance  with  criteria  listed  in 
Section  32.22(f)  of  the  proposed  regula¬ 
tions.  As  noted  in  the  Introduction  to  the 
proposed  rules,  LElAA’s  authority  to  set 
maximum  fees  derives  from  Section  704 
(a)  of  the  Act,  which  gives  the  Admin¬ 
istration  the  authority  to  issue: 

Regulations  govemlng*tbe  recognition  of 
agents  or  other  persons  representing  claim¬ 
ants  under  this  part  before  the  Administra¬ 
tion.  The  Administration  may  prescribe  the 
maximum  fees  which  may  be  charged  for 
services  performed  In  connection  with  any 
claim  under  this  part  before  the  Admlnlstra- 
tlon.'and  any  agreement  In  violation  of  such 
rules  and  regulations  shall  be  void. 

A  number  of  commenters  felt  LEAA 
should  set  a  fixed  limit  on  fees  in  every 
case;  some  suggested  a  fixed-doUar  limit, 
some  a  percentage  maximum.  Another 
observer  believed  LEAA  only  had  the  au¬ 
thority  to  set  a  blanket  maximum  fee. 
and  not  to  make  a  determination  in  each 
case. 

LEAA  believes  that  a  plain  reading  of 
the  statute  gives  it  the  authority  to  set 
a  maximum  fee  in  each  case.  Further,  a 
case -by-case  review  would  be  required 
even  if  a  fixed  blanket  maximum  figure 
was  set,  in  order  to  determine  whether 
flie  maximum  fee  was  warranted,  or  a 
figure  below  it.  LEAA  has  decided  not  to 
set  a  fixed-dollar  or  percentage  maxi¬ 
mum  across  the  board  at  this  time  for 
two  reasons:  first,  any  figure  or  per¬ 
centage  selected  would  be  arbitrary, 
especially  in  light  of  the  second  reason. 
LEAA’s  inexperience  in  reviewing  and 
evaluating  fee  claims.  If,  at  a  later  date, 
a  rational  basis  develops  for  selecting 
a  particular  sum  or  percentage,  the  reg¬ 
ulations  may  be  amended  accordingly. 

One  commenter  noted  that  the  regula¬ 
tions  should  expressly  provide  the  claim¬ 


ant  an  opportunity  to  comment  on  the 
representative’s  fee  petition.  LEAA 
agrees,  and  has  amended  {  32.22  to  pro¬ 
vide  a  20-day  period  during  which  LEAA 
will^defer  a  fee  determination  ];}ending 
receipt  of  the  claimant's  views.  “Claim¬ 
ant”  has  been  substituted  for  the  term 
“person  represented”  and  the  clause 
“and  that  the  claimant  was  advised  of 
his  opportunity  to  submit  his  comments 
on  the  petition  to  LEAA  within  20  days” 
has  accordingly  been  added  to  $  32.22 
(e)  (7) .  New  $  32.22(f)  stat^; 

No  fee  determination  wUl  be  made  by  the 
Administration  until  20  days  after  the  date 
the  petition  was  sent  to  the  claimant.  The 
Administration  encourages  the  claimant  to 
submit  comments  on  the  petition  to  the  Ad¬ 
ministration  during  the  20-day  period. 

Proposed  S  32.22(f)  and  (g)  have  been 
redesignated  (g)  and  (h).  respectively, 
to  accommodate  new  paragraph  (f).  In 
addition,  proposed  S  32.22(e)  (4)  has 
been  revised  to  read : 

The  amount  of  fee  requested  or  charged 
for  services  rendered  on  behalf  of  the  claim¬ 
ant  in  connection  with  other  claims  or  causes 
of  action  arising  from  the  officer’s  death  be¬ 
fore  any  State  or  Federal  court  or  agency 

in  order  to  clarify  that  the  fees  men¬ 
tioned  were  not  intended  to  mean  fees 
requested  or  charged  in  connectlcm  with 
litigati(m  of  determinations  made  under 
this  Act.  With  the  exception  of  these 
changes,  proposed  S  32.22  is  adopted  as 
final. 

A  number  of  amendments  were  also 
made  in  response  to  other  comments,  or 
after  further  consideration  by  the  Ad¬ 
ministration.  A  section-by-section  anal¬ 
ysis  foUows; 

Section  32.2(c).  In  addition  to  the 
amendment  discussed,  supra,  under  “Of¬ 
ficers  Covered,"  the  phrase  “or  service” 
has  been  Inserted  after  “conditkm  of 
employment”  to  clarify  that  the  same 
“line  of  duty”  concept  applies  to  volun¬ 
teer  firemen  and  other  non-employees 
as  applies  to  persons  employed  as  public 
safety  officers. 

Section  32.2(e).  To  be  covered  by  the 
Act.  an  officer’s  death  must  be  “the  direct 
and  proximate  result  of  a  personal  in¬ 
jury  sustained  in  the  line  of  duty.”  ’The 
terms  “direct  and  proximate  result”  and 
“personal  injury”  are  not  defined  in  the 
Act.  The  House  Judiciary  Committee  Re¬ 
ports  on  H.R.  365  (firefighters)  and  H.R. 
366  (public  safety  officers)  noted  the 
Committee’s  intent  that  the  “direct  and 
proximate  result”  reqviirement  cover 
“those  cases  where  the  pers<mal  injury 
is  a  substantial  factor  in  bringing  about 
the  officer’s  death.”  Hoiise  Reports  No. 
94-1031  and  94-1032  (94th  Cong..  2d 
Sess.)  at  pp.  4  and  5,  respectively.  “Per¬ 
sonal  injury”  was  defined  in  both  reports 
to  include: 

*  *  *  aU  Injuries  to  the  body  which  are 
Inflicted  by  an  outside  force,  whether  or  not 
It  Is  accompanied  by  physical  Impact,  as  well 
as  diseases  which  are  caused  by  or  result 
from  such  Injuries,  but  not  diseases  which 
arise  merely  out  of  the  performance  of  duty. 
In  other  words,  deaths  from  occupational 
diseases  alone  are  not  within  the  purview 
of  this  legislation.  House  Reports,  supra,  at 
pp.  4  and  4-5,  respectively.  * 
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House  debate  on  the  Issue  was  con¬ 
fined  to  a  reiteration  by  Congressman 
Joshua  Eilberg.  the  bill’s  sponsor,  of  the 
exclusion  of  “occupational  diseases  and 
diseases  which  arise  out  of  the  perform¬ 
ance  of  duties’’  from  the  scope  of  the 
legislation.  Cong.  Rec.  H  3738  (April  30, 
1976,  daily  ed.). 

In  the  Senate,  the  bill  passed  by  the 
Judiciary  Committee  covered  officers  who 
died  in  the  line  of  duty  from  “injuries 
directly  and  proximately  caused  by  a 
criminal  act  or  an  apparent  criminal 
act  •  •  •’’  Senator  Frank  Moss  intro¬ 
duced  an  amendment  on  the  Senate  fioor, 
substituting  “as  the  direct  and  proximate 
result  of  a  personal  injury  sustained  in 
the  line  of  duty’’  for  the  more  limited 
“criminal  act”  condition.  In  expressing 
his  support  for  the  amendment,  Senator 
John  McClellan,  a  sponsor  of  the  bill, 
noted  that  the  bill  “Is  not  health  Insur¬ 
ance;  but  It  does  provide  for  pasmient  if 
an  officer  is  killed  in  the  line  of  duty, 
either  by  accident  or  by  willful  assault 
by  a  criminal."  CMig.  Rec.  S  11837-38, 
(July  19,  1976,  daily  ed.).  The  amend¬ 
ment  passed  and.  ultimately  became  part 
of  the  final  Act. 

The  definitions  of  “direct  and  proxi¬ 
mate”  and  “personal  injury”  in  the  im*o- 
posed  regulations  adopted  the  language 
of  the  House  Committee  Reports.  The 
questions  posed  by  a  nxunber  of  com- 
menters  concerning  the  applicability  of 
the  Act  to  deaths  resulting  from  heart 
attacks,  or  occupational  diseases  indi¬ 
cated  a  need  to  address  those  issues  more 
fully  in  the  final  regulatkms. 

LEAA  believes  that  the  definition  of 
“personal  Injury”  in  the  House  Judiciary 
Committee  Reports  msmlfests  the  Com¬ 
mittee’s  intent  to  limit  coverage  to  deaths 
caused  by  traumatic  injuries.  The  Report 
language  is  consistent  with  the  following 
definition  of  “trauma”  in  Stedman’s 
Medical  Dictl<mary  (W.  H.  Anderson 
Company-Jefferson  Law  Book  Company, 
Fourth  Unabridged  Lawyers’  Ekliticxi) : 

Traumatism;  an  injury  caused  by  rough 
contact  with  a  physical  object;  accidental  or 
Inflicted  wound. 

The  regulations,  accordingly,  have  de¬ 
fined  “traumatic  injury”  to  mean  “a 
wound  or  other  condition  of  the  body 
caused  by  external  force,  including  in¬ 
juries  inflicted  by  bullets,  explosives, 
sharp  instruments,  blim't  objects  or  other 
physical  blows,  chemicals,  electricity,  cli¬ 
matic  conditions,  infectious  diseases, 
radiation  and  bacteria,  but  excluding 
stress  and  strain.”  Section  32.2(f). 
Deaths  caused  by  traumatic  injuries  do 
not  ther^ore  include  deaths  dli^tly  at¬ 
tributable  to  exertion  or  stress  encovm- 
tered  in  the  performance  of  duty,  unless 
that  stress  resulted  in  or  was  caused  by  a 
traumatic  injury  that  was  a  substantial 
factor  in  the  officer’s  death. 

The  Committee  expressly  excluded  oc¬ 
cupational  diseases  from  the  scope  of 
“personal  injury.”  LEAA  has  defined  “oc¬ 
cupational  disease”  to  mean  a  “disease 
vdxlch  routinely  cmistitutes  a  special  haz¬ 
ard  in,  or  is  commonly  regarded  as  a  con¬ 
comitant  of  the  officer’s  occupation.” 
Section  32.2(g).  See  Hanna  v.  Work- 
tnen%  Compensation  Appeals  Board.  108 


Cal.  Rptr.  227, 32  Cal.  App.  3d  719  (1973) ; 
Harman  v.  Republic  Aviation  Corpora¬ 
tion.  298  N.Y.  285, 82  NJL  785  (1948) ;  and 
Chausse  v.  Lotve,  35  F.  Supp.  1011  (EJ3. 
N.Y.  1938) . 

Virtually  all  State  workmoi’s  compen¬ 
sation  laws  cover,  in  s<»ie  degree,  deaths 
attributable  to  heart  disease.  Some,  e.g., 
California,  treat  a  law  enforcement  offi¬ 
cer  or  firefighter’s  heart  trouble  as  pre¬ 
sumptively  arising  in  the  course  of 
employment.  California  Labor  Code,  sec¬ 
tions  3212  and  3212.5  The  definition  of 
personal  injury  in  the  legislative  history 
of  PSOB,  and  the  exclusion  of  occupa¬ 
tional  diseases  from  the  scope  of  the  Act 
have  led  LEAA  to  conclude,  however,  that 
deaths  resulting  from  chronic,  congeni¬ 
tal.  or  progressive  cardiac  and  pulmonary 
diseases  are  not  covered  by  PSOB,  imless 
a  traumatic  injury  was  a  substantial 
factor  in  the  death. 

Where,  for  instance,  LEAA  determines 
the  cause  of  death  to  be  myocardial  in¬ 
farction  resulting  frean  a  coremary 
thrombosis,  no  benefit  will  be  paid  unless 
the  claimant  can  demonstrate  a  substan¬ 
tial  causal  connecti(m  between  a  trau¬ 
matic  injury  and  the  thrombosis.  Simi¬ 
larly,  where  an  officer  suffering  frmn 
heart  disease,  such  as  arteriosclerosis, 
has  sustained  a  traumatic  injury  and 
died  of  a  "heart  attack,”  a  benefit  will  be 
paid  only  if  the  injiu7  is  determined  to 
be  a  substantial  factor  in  the  (Acer’s 
death.  Prior  to  making  this  determlna- 
tic«i.  LEAA  will  submit  the  claim  file  ta 
a  forensic  pathologist  for  review.  If  ap- 
pn^riate.  the  CH>inlons  of  other  pathol¬ 
ogists  or  cardiologists  wUl  be  solicited.  In 
those  cases  where  LEAA  cannot  reasona¬ 
bly  determine  which  factor — the  heart 
conditi<m  or  the  t>ersonal  injury — was 
the  substantial  casual  contribution  to 
death,  it  “shall  reserve  any  reasonable 
doubt  arising  from  the  circumstances  of 
the  officer’s  death  in  favor  of  pasment  of 
the  death  benefit."  Section  32.4  Because 
an  autopsy  r^rt  will  greatly  assist 
LEAA  in  expediting  its  review,  and  mak¬ 
ing  the  correct  determination,  claimants 
and  public  agencies  are  oicouraged  to  re¬ 
quest  that  autopsies  be  performed. 

Accordingly,  “personal  Injury”  has 
been  defined  to  mean  “any  traumatic  in¬ 
jury.  as  well  as  diseases  which  are  caused 
by  or  result  from  such  an  injury,  but  not 
occupational  diseases.”  Section  32.2(e). 

The  definitions  of  “traumatic  injury” 
and  “occupaticmal  disease”  discuss^ 
above  are  now  in  S§  32.2(f)  and  (g),  re¬ 
spectively.  Propo^  §  32.2‘(f-p)  have 
been  redesignated  §32.2(h-f),  respec¬ 
tive,  to  acemnmodate  the  addition  of 
these  definitions.  In  addition,  the  Com-.^ 
mentary  essentially  restates  the  preced¬ 
ing  discussion  of  the  amendments  to  this 
subsection.  , 

Section  522(f).  A  Commentary  on 
how  traumatic  injuries  may  be  inflicted 
by  “climatic  condltimis”  has  been  added. 

Section  52  J.  The  phrase  “of  fact”  has 
been  Inserted  after  “evidence  and  find¬ 
ings”  to  clarify  that  LEAA  will  give  sub¬ 
stantial  weiflht  to  State  and  local  ag^- 
cies’  flndingw  of  fact,  but  not  necessarily 
to  their  medical  conclusions  or  conclu¬ 
sions  of  law. 


Section  52.7.  A  C<»nmentary  on  this 
section  has  been  added  mme  fully  ex¬ 
plaining  the  type  of  intentional  miscon¬ 
duct  that  will  preclude  coverage  imder 
the  Act.  Section  32.7(b)  has  been  deleted 
because  a  determination  that  an  officer 
had  a  “reckless  disregard”  for  the  cmi- 
sequences  of  his  actions  would  not  nec¬ 
essarily  be  probative  of  whether  he  en¬ 
gaged  in  IntenticHial  misconduct. 

Section  52.8.  The  word  “death”  has 
been  substituted  for  the  word  “suicide” 
in  order  to  more  clearly  convey  the  in¬ 
tent  of  the  provision.  In  addition,  pro¬ 
posed  paragraph  (b)  has  been  deleted  as 
superfluous;  if  the  officer  was  insane,  re¬ 
gardless  of  cause,  he  could  not  have  in¬ 
tended  to  bring  about  his  own  death  in 
any  event,  and  would  not,  therefore,  be 
excluded  from  coverage  imder  the  Act. 

Section  52.9.  The  following  paragraph 
explaining  a  limited  exception  to  the 
“voluntary  intoxication”  exclusion  has 
been  added  to  the  Commentary: 

The  situation  might  arise  where  an  officer 
Is  legally  Intoxicated  and  Is  ordered  by  his 
superiors  to  respond  to  an  emergency.  If  the 
officer  advises  his  superlcm  that  he  believes 
he  Is  too  Intoxicated  to  perf<wm  his  Job,  yet 
Is  still  ordered  to  reqmnd,  benefits  will  not 
be  denied  on  the  grounds  of  voluntary  In¬ 
toxication  If  the  officer  dies  while  respond¬ 
ing  to  the  emergency. 

Section  52.12(b).  A  new  section  has 
been  added,  clarifying  that  LEAA  will 
not  recognize  a  claimimt  as  a  “common 
law”  spouse  unless  the  State  of  domicile 
does. 

Section  52.12(c).  As  one  commenter 
pointed  out.  the  officer’s  prior  marriages 
may  have  been  terminated  by  the  death 
of  his  spouse,  rather  than  dlvo^.  Ac¬ 
cordingly.  the  phrase  “or  death  certifi¬ 
cates  of  the  former  spouse"  has  been 
inserted  after  “divorce  decrees  of  pre¬ 
vious  marriages”  to  require  the  produc¬ 
tion  of  the  former  spouses’  death  certifi¬ 
cates,  where  appUcaUe. 

Section  52.15.  Because  dependency  has 
been  made  a  criterion  of  eligibility  for 
a  stepchild,  the  tests  of  dependoicy  in 
Section  32.15  have  been  made  applicable 
to  stepchildren  as  weU  as  peurents. 

Section  52.18(a)(1).  LEAA  has  re¬ 
quested  the  General  Accoimting  Office 
for  advice  on  how  to  reduce  PSOB  bene¬ 
fits  by  payments  made  by  the  Depart¬ 
ment  of  Labor  under  5  U.S.C.  8191.  The 
problem  arises  because  payments  under 
that  law  are  ordinarily  made  monthly, 
for  an  uncertain  period  of  time.  In  its 
request  to  GAO.  LEAA  proposed  a  pro¬ 
cedure  under  which  it  would  make  its 
lump  sum  payment  to  the  appropriate 
beneficiaries  and  the  Department  of 
Labor  would  make  entries  into  a  dummy 
account  in  the  beneficiary’s  name,  not 
making  actual  payments  until  such  time 
as  the  account  exceeded  the  PSOB  bene¬ 
fit  paid  by  LEAA  When  a  final  procedure 
has  been  developed.  LEAA  will  publish 
it  in  the  F^dzbal  Registxb  in  the  form 
of  an  amendmffiit  to  these  regulations. 

Section  52Jt(b).  A  second  paragraph 
has  bem  added  to  the  Commentary  on 
this  section.  Indicating  the  view  of  the 
Internal  Revenue  Service  that  benefits 
reoeired  under  the  Act  are  not  likely  to 
be  subject  to  Federal  income  tax. 
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Section  32.20ia).  This  subsection  has 
been  added  to  advise  all  interested  parties 
of  the  availability  ot.  standardized  claim 
forms  and  to  encourage  their  use.  Use 
of  Form  3650/1  will  assist  LEAA  in 
quickly  and  accurate  making  deter¬ 
minations  of  coverage  and  eligibility. 
New  subsection  (a)  states: 

Claimants  anv  encouraged  to  submit  their 
claims  on  LEAA  Form  9660/1,  which  can  be 
obtained  from:  Public  Safety  Officers'  Bene¬ 
fits  Program.  Law  Enforcement  Assistance 
Administration,  Washington,  D.C.  20531. 

Proposed  SS  32.20  (a)  and  (b)  have 
been  redesignated  Sf  32.20  (b)  and  (c). 
respectively,  to  accommodate  the  addi¬ 
tion  of  new  subsection  (a) .  “Form  3650/ 
1"  has  been  substituted  for  “standardized 
complaint  form”  in  paragraph  (b)  (pro¬ 
posed  paragraph  (a)). 

Paragraph  (c)  (proposed  pcuagrai^ 
(b) )  has  been  reworded  to  more  clearly 
convey  its  Intent.  It  now  reads: 

A  claim  by  OT  on  behalf  of  a  survivor  of  a 
pubUc  safety  officer  shall  be  filed  within  one 
year  after  the  date  of  death  unless  the  time 
for  filing  Is  extended  by  the  Administrator 
for  good  causa  shown.  (Amendment  em¬ 
phasized.) 

A  Commentary  on  this  subsection  has 
been  added,  giving  examples  of  “good 
cause"  that  would  warrant  a  filing 
extension. 

Section  32.24.  Tlie  hearing  and  appeal 
procedure  has  been  substantially  revised. 
A  non-adversary  review  procedure  has 
been  established,  rather  than  the  pro¬ 
posed  Informal  “Request  for  Reconsid¬ 
eration"  process.  Under  the  final  regula¬ 
tions,  a  claimant  who  has  been  denied 
benefits  may  request  an  oral  hearing  be¬ 
fore  a  representative  of  the  Administra¬ 
tion,  or  may  waive  the  oral  hearing,  and 
submit  written  evidence  to  support  the 
claim.  The  hearing  will  be  held  in  the 
LEAA  Regional  Office  most  convenient 
to  the  claimant,  or  in  another  mutually 
agreeable  location.  The  Administration 
representative  will  have  the  authority  to 
issue  subpoenas,  administer  oaths,  and 
examine  witnesses.  The  formal  rules  of 
evidence  wUl  not  apply,  but  the  repre¬ 
sentative  win  conduct  the  hearing  “in 
such  maimer  as  to  best  ascertain  the 
rights  of  the  claimant."  Section  32.24(c) . 

If,  after  the  hearing,  the  representa¬ 
tive  decides  the  claimant  is  not  entitled 
to  ben^ts,  he  must  advise  the  claimant 
of  his  deteimlnatkMi  and  the  findings  of 
fact  and  conclusions  of  law  supporting 
It.  The  claimant  may  then  ask  the  Ad¬ 
ministrator  to  review  the  file  and  the 
representative’s  determlnatkm.  After 
such  a  review,  the  Administrator  wlU 
make  the  final  agency  determination. 

LEAA  believes  that  the  final  procedure 
Is  a  more  satisfactory  method  of  hearing 
and  resolving  the  conoems  of  dissatisfied 
claimants  than  the  proposed  imccdures 
because  the  final  proeess  (1)  minimises 
the  financial  and  logistical  burden  on 
both  the  claimant  and  I£AA:  (2)  pro¬ 
vides  a  fuU  opportunity  for  the  claimant 
to  introduce  evidence  sujHwrting  his  po¬ 
sition;  and  (3)  entlttes  the  claimant  to 
three  expedited.  Impartial  reviews  of  his 
claim  by  the  Administration.  The  final 
procadure  is  similar  to  ttie  one  used  by 


the  Department  of  Labor’s  Office  of 
Workmens’  CTompttisation  Programs  to 
hear  claims  submitted  under  the  Federal 
Employees’  Compensation  Act.  See  20 
CFR  10.130.  etseq. 

PART  32— PUBLIC  SAFETY  OFFICERS’ 
DEATH  BENEnrS 

Subpart  A — Scop* 

Sec. 

33.1  Purpooe. 

32.2  Definlttons. 

Subpert  B— Ofllcer*  Covered 

32.3  Ooverage. 

32.4  Reasonable  doubt  of  coverage. 

32.5  Findings  of  State  and  local  agencies. 

32.6  Conditions  on  payment. 

32.7  IntentkMial  misconduct  of  the  officer. 
32E  Intention  to  bring  about  death. 

32.9  Voluntary  Intoxication. 

Subpart  C — Beneficiaries 

32.10  Order  of  priority. 

32.11  Contributing  factor  to  death. 

32.12  Determination  of  relationship  of 

spoviae. 

32.13  Determination  of  relationahlp  of 

cbUd. 

32.14  Determination  (rf  relationship  of  par¬ 

ent. 

32.15  Determination  of  dependency. 

Subpart  O — Intarini  and  Reduced  Payments 

32.16  Interim  payment  In  general. 

32.17  Repairment  and  waiver  of  repayment. 

32.18  Reduction  of  payment. 

Subpart  E — Filing  and  Processing  ef  Claims 

32.19  Persons  executing  claims. 

32.20  Claims. 

32.31  Evidence. 

32.23  Representation. 

Subpart  F— Determination  and  Request  for 
Reconsideration 

32.23  Determination. 

32.24  Request  for  reconsideration. 

Adthositt:  Secs.  601  and  7(M(a)  of  the 
Omnibus  Crime  Control  and  Safe  Streets  Act 
of  1968,  43  UA.C.  8701.  et  seq..  as  amended 
(Pub.  L.  90-361,  as  ammided  by  Pub.  L.  93- 
83,  Pub.  L.  93-415,  Pub.  L.  94-430,  and  Pub. 
L. 94-503). 

Subpart  A — Introduction 
§  32.1  Purpose. 

’The  purpose  of  this  regulation  is  to  im¬ 
plement  the  Public  Safety  Officers’  Bene¬ 
fits  Act  of  1976  which  authorizes  the  Law 
Enforcement  Assistance  Administration 
to  pay  a  benefit  of  $50,000  to  specified 
survivors  of  State  and  local  public  safety 
officera  found  to  have  died  as  the  direct 
and  proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty.  ’Ihe  A^  is 
Part  J  of  Title  1  of  the  Omnibus  Crime 
Ckxitrol  and  Safe  Streets  Act  of  1968.  42 
UB.C.  3701.  et  aeq.,  as  amended  (Pub. 
L.  90-351.  as  amended  by  Pub.  L.  93-83. 
Pub.  L.  93-415.  Pub.  L.  94-430  and  Pub.  L. 
94-503) . 

§  32.2  Definitiofu. 

(a)  “The  Act"  means  the  Public  Safety 
Offlcen’  Benefits  Act  of  1976,  42  UAC. 
3796.  et  aeq..  Pub.  L.  94-430.  90  StoL  1346 
(September  29,  1976). 

(b)  “Administration"  means  the  Law 
EnforccBocnt  Assistance  Administratkm. 

(c>  "line  of  duty"  means  any  action 
vhlch  an  officer  whose  mimary  function 
is  crime  control  or  reduction,  enforce- 
ment  of  the  criminal  law,  or  suppression 


of  fires  is  obligated  or  authorized  by  rule, 
regulation,  condition  of  employment  or 
service,  or  law  to  perform,  including 
those  s(x:lal,  ceremonial,  or  athletic 
functions  to  which  he  is  assigned,  or  for 
which  he  is  compensated,  by  the  public 
agency  he  serves.  For  other  officers,  “line^ 
of  duty”  means  any  action  the  officer  is' 
so  obligated  or  authorized  to  perform  in 
the  course  of  controlling  or  reducing 
crime,  enforcing  the  criminal  law.  or 
suppressing  fires. 

(d)  “Direct  and  proximate”  or  “proxi¬ 
mate"  means  that  the  antecedent  event 
is  a  substantial  factor  in  the  result. 

(e)  “Personal  Injury”  means  any  trau¬ 
matic  injury,  as  well  as  diseases  which 
are  caused  by  or  result  from  such  an  in¬ 
jury.  but  not  occupational  diseases. 

(f)  “Traumatic  injury’’  .means  a 
wound  or  other  condition  of  the  body 
caused  by  external  force,  including  In¬ 
juries  inflicted  by  bullets,  exp  '*dves, 
sharp  Instruments,  blimt  objects  or  <.ther 
physical  blows,  chemicals,  electricity, 
climatic  conditions,  infectious  diseases, 
radiation,  and  bacteria,  but*  excluding 
stress  and  strain. 

(g)  “Occupational  disease"  means  a 
disease  which  routinely  constitutes  a 
special  hazud  in.  or  is  commonly  re¬ 
garded  as  a  concomitant  of  the  officer’s 
occupation. 

(h)  “Public  safety  officer"  means  any 
person  serving  a  public  agency  in  an 
official  capacity,  with  or  without  c<Mn- 
pensatlMi.  as  a  law  enforcement  officer 
or  firefighter. 

(1)  “Law  enforcement  officer"  means 
any  person  involved  In  crime  and  juvenile 
delinquency  control  or  reduction,  or  en¬ 
forcement  of  the  criminal  laws,  includ¬ 
ing  but  not  limited  to  police,  cwrections, 
probation,  parole,  and  judicial  officers, 
and  officials  engaged  In  programs  relat¬ 
ing  to  narcotics  addlctk^  such  as  those 
responsible  for  screening  arrestees  or 
prisoners  for  possible  diversion  into  drug 
treatment  programs,  who  are  exposed, 
on  a  regular  basis,  to  criminal  irffendm. 

(j)  “Firefighter”  includes  all  fire  serv¬ 
ice  personnel  authorized  to  engage  in 
the  suppression  fires,  including  any 
individual  serving  as  an  officially-recog¬ 
nized  or  designated  member  of  a  legally- 
organized  vidunteer  fire  department. 

(k)  “Cliild"  means  any  natural,  il¬ 
legitimate.  adopted,  or  posthumous  ^fid 
or  stepchfld  of  a  deoea^  public  safety 
officer  who,  at  the  time  of  the  public 
safety  c^c^s  death.  Is:  - 

(l)  Eighteen  years  of  age  or  under; 

(2)  Over  eighteen  years  of  age  and  a 
student;  or 

(3)  Over  eighteen  years  of  age  and  In- 
capatde  of  self-support  because  of  physi¬ 
cal  or  mental  disability. 

(1)  “Stepchild"  means  a  child  of  the 
officer’s  spouse  who  was  living  with,  de¬ 
pendent  for  support  on,  or  otherwlM  in 
a  parent-child  relatioudxlp.  as  set  forth 
in  i  32.13(b>  of  the  regulations,  with  the 
officer  at  the  time  of  bis  death.  The  re¬ 
lationship  of  stepchild  is  not  terminated 
fay  the  dhrocce,  remarriage,  or  death  of 
the  stepchild’s  natural  or  adoptive  par- 
enL 
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(m)  “Student”  means  an  Individual 
under  23  years  of  age  who  has  not  com¬ 
pleted  four  years  of  education  beyraid  the 
high  school  level  and  who  is  regularly 
pursuing  a  full-time  course  of  study  or 
training  at  an  institution  which  is: 

(1)  A  school  or  college  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local  gov¬ 
ernment  or  political  subdivision  thereof ; 

(2)  A  school  or  college  or  luiiversity 
which  has  been  accredited  by  a  State  or 
by  a  State  recognized  or  nationally  rec¬ 
ognized  accrediting  agency  or  body; 

(3)  A  school  or  college  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
Institutions  which  are  so  accredited,  for 
credit  on  the  same  basis  as  if  transferred 
from  an  institution  so  accredited ;  or 

(4)  An  additional  type  of  educational 
or  training  institution  as  defined  by  the 
Secretary  of  Labor. 

Such  an  individual  is  deemed  not  to 
have  ceased  to  be  a  student  during  an 
interim  between  school  years  if  the  in¬ 
terim  is  not.  more  than  four  months  and 
if  he  shows  to  the  satisfaction  of  the 
Administration  that  he  has  a  bona  fide 
intention  of  continuing  to  pursue  a  full¬ 
time  course  of  study  or  training  during 
the  semester  or  other  enrollment  period 
immediately  after  the  interim  or  during 
periods  of  reasonable  duration  during 
which,  in  the  judgment  of  the  Admin¬ 
istration,  he  is  prevented  by  factors  be¬ 
yond  his  control  fnnn  pursuing  his 
education.  A  student  whose  23rd  birth¬ 
day  occurs  during  a  semester  or  other 
enrollment  period  is  deemed  a  student 
until  the  end  of  the  snnester  or  other 
enrollment  period. 

(n)  “Spouse”  means  the  husband  or 
wife  of  the  deceased  ofiQcer  at  the  time 
of  the  officer’s  death,  and  Includes  a 
spouse  living  apart  frran  the  officer  at  the 
time  of  the  officer’s  death  for  any  reason. 

(o)  “Dependent”  means  a  person  who 
was  substantially  reliant  for  support 
upon  the  income  of  the  deceased  public 
safety  (^cer. 

(p)  “Intoxication”  means  a  disturb¬ 
ance  of  mental  or  physical  faculties  re¬ 
sulting  from  the  Introduction  of  alco¬ 
hol,  drugs,  or  other  substances  into  the 
bo^. 

(q)  “Public  agency”  means  any  State 
of  the  United  States,  the  District  of  Co¬ 
lumbia,  the  CcHnmonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States,  or  any  unit  of  local 
government,  combination  of  such  States, 
or  units,  or  any  department,  agency,  or 
Instrumentality  of  any  of  the  foregoing. 

(r)  “Support”  means  food,  shelter, 
clothing,  ordinary  medical  expenses,  and 
other  ordinary  and  customary  items  for 
maintenance  of  the  person  supported. 

Subpart  B — Officers  Covered 
§  32.3  Coverage. 

In  any  case  in  which  the  Adminis- 
tratkm  determines,  pursuant  to  these 
regulaticms,  that  a  public  safety  officer, 
as  defined  in  §  32.2(h),  has  died  as  the 
direct  and  proximate  result  of  a  personal 
Injury  sustained  in  the  line  of  duty,  the 
Administration  shall  pay  a  boiefit  of 
$50,000  in  the  order  spe<dfied  in  S  32.10, 


subject  to  the  conditions  set  forth  in 
§  32.6. 

§  32.4  Reasonable  doubt  of  coverage. 

’The  Administration  shall  resolve  any 
reasonable  doubt  arising  from  the  cir¬ 
cumstances  of  the  officer’s  death  in  favor 
of  payment  of  the  death  benefit. 

§  32.5  Findings  of  Stale  and  lo4-ul  agen¬ 
cies. 

The  Administration  will  give  substan¬ 
tial  weight  to  the  evidence  and  findings 
of  fact  presented  by  State  and  local 
administrative  and  investigative  agen¬ 
cies.  The  Administration  will  request 
additional  assistance  or  conduct  its  own 
investigation  when  it  believes  that  the 
existing  evidence  does  not  provide  the 
Administration  a  rational  basis  for  a 
decision  on  a  material  element  of 
eligibility. 

§  32.6  C^oiiditiuiis  on  payment. 

(a)  No  benefit  shall  be  paid:  (1)  If 
the  death  was  caused  by: 

(1)  The  intentional  misconduct  of  the 
public  safety  officer;  or 

(ii)  The  officer’s  intention  to  bring 
about  his  death; 

(2)  If  voluntary  intoxication  of  the 
public  safety  officer  was  the  proximate 
cause  of  death;  or 

(3)  To  any  person  whose  actions  were 
a  substantial  contributing  factor  to  the 
death  of  the  officer. 

(b)  The  Act  applies  only  to  deaths 
occurring  from  injuries  sustained  on  or 
after  September  29,  1976. 

§  32.7  Intentional  niiKeonduel  of  the 
officer. 

The  Administration  will  consider  at 
least  the  -following  factors  in  determin¬ 
ing  whether  death  was  caused  by  the 
intentional  misconduct  of  the  officer: 

(a)  Whether  the  conduct  was  in  vio¬ 
lation  of  rules  and  regulations  of  the 
employer,  or  ordinances  smd  laws;  and 

(1)  Whether  the  officer  knew  the  con¬ 
duct  was  prohibited  and  understood  its 
import; 

(2)  Whether  there  was  a  reasonable 
excuse  for  the  violation;  or 

(3)  Whether  the  rule  violated  is  ha¬ 
bitually  observed  and  enforced; 

(b)  Whether  the  officer  had  previously 
engaged  in  similar  misconduct; 

(c)  Whether  the  officer’s  Intentlcmal 
misconduct  was  a  substantial  factor  in 
the  (Acer’s  death;  and 

(d)  The  exlstoice  of  an  intervening 
force  Which  would  have  independently 
caused  the  officer’s  death  and  which 
would  not  otherwise  pn^lblt  payment 
of  a  death  benefit  pursuant  to  these  reg- 
ulatitms. 

§  32.8  Intention  to  bring  about  death. 

The  Administration  will  consider  at 
least  the  following  factors  in  determin¬ 
ing  whether  the  officer  Intoided  to  bring 
about  his  own  death: 

(a)  Whether  the  death  was  caused  by 
Insanity,  through  an  uncontrcdlaUe  im¬ 
pulse  or  without  conscious  voUtlon  to 
produce  death: 

(b)  Whether  the  officer  had  a  prior  his¬ 
tory  of  attempted  suicide; 


(c)  Whether  the  officer’s  intent  to 
bring  about  his  death  was  a  substantial 
factor  in  the  officer’s  death;  and 

(d)  The  exist«ice  of  an  Intervening 
force  or  action  which  would  have  in¬ 
dependently  caused  the  officer’s  death 
and  which  would  not  otherwise  prohibit 
payment  of  a  death  benefit  pursuant  to 
these  regulaticms. 

§  32.9  Voluntary  iiilo\i<'aliun. 

’The  Administratiem  will  consider  at 
least  the  following  factors  in  determining 
whether  voluntary  intoxication  was  the 
proximate  cause  of  the  officer’s  death: 

(a)  The  evidence  of  intoxication  at  the 
time  the  injury  from  which  death  re¬ 
sulted  was  sustained; 

(b)  Whether,  and  to  what  extent,  the 
officer  had  a  prior  history  of  voluntary 
intoxication  while  in  the  line  of  duty; 

(c)  Whether  and  to  what  degree  the 
officer  had  previously  used  the  intoxicant 
in  question; 

(d)  Whether  the  intoxicant  was  pre¬ 
scribed  medically  and  was  taken  within 
the  prescribed  dosage; 

(e)  Whether  the  voluntary  intoxica¬ 
tion  was  a  substantial  factor  in  tlie 
officer’s  death;  and 

(f)  ’The  existence  of  an  intervening 
force  or  action  which  would  have  in¬ 
dependently  caused  the  officer’s  death 
and  which  would  not  otherwise  prohibit 
payment  of  a  death  benefit  pursuant  to 
these  regulations. 

Subpart  C — Benericiaries 
§  32.10  Order  of  priority. 

(a>  When  the  Administration  has  de¬ 
termined  that  a  benefit  may  be  paid  ac¬ 
cording  to  the  provisions  of  8uIiH?art  B 
and  §  32.11  of  Subpart  C,  a  benefit  of 
$50,000  shall  be  pcild  in  the  ftdlowing 
order  of  precedrace: 

(1)  If  there  Is  no  surviving  child  of 
the  deceased  officer,  to  the  spouse  of  such 
officer; 

(2)  If  there  Is  no  spouse,  to  the  child 
or  children,  in  equal  shares; 

(3)  If  there  are  both  a  spouse  and 
one  or  more  children,  tme-half  to  the 
spouse  and  one-half  to  the  child  or  chil¬ 
dren,  in  equal  shares;  and 

(4)  If  there  Is  no  survivor  In  the  above 
classes,  to  the  dependent  parent  or  par¬ 
ents,  in  equal  shares. 

(b)  If  no  one  qualifies  as  provided  in 
paragraph  (a) ,  no  benefit  shall  be  paid. 

§  32.1 1  Contributing  factor  to  death. 

(a)  No  benefit  shall  be  paid  to  any 
person  who  would  otherwise  be  entitled 
to  a  benefit  under  this  part  If  such  per¬ 
son’s  intentional  actions  were  a  substan¬ 
tial  ctmtrlbuting  facUH*  to  the  death  of 
the  public  safety  ofllcer. 

(b)  When  a  potential  beneficiary  is 
doiied  benefits  tmd«*  subsection  (a) ,  the 
benefits  shall  be  paid  to  the  remaining 
eligible  survivors,  if  any,  of  the  officer  as 
If  the  potential  beneficiary  denied  bene¬ 
fits  did  not  survive  the  officer. 

§  32.12  Determination  of  relationship 
of  sponse. 

(a)  Marriage  should  be  established  by 
(me  (or  more)  oi  the  /(dlowlng  types  ot 
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evidence  in  the  foUowtns  order  of  pref¬ 
erence: 

(1)  CopF  of  the  ptd>Uc  record  of  mar¬ 
riage.  certtHed  or  attested,  or  by  on  ab¬ 
stract  of  the  public  record,  containing 
sufficient  data  to  Identify  the  parties, 
the  date  and  place  of  the  marriage,  and 
the  number  of  prior  marriages  by  either 
party  If  shown  on  the  official  record.  Is¬ 
sued  by  the  officer  having  custody  of  the 
record  or  other  public  official  authorised 
to  certify  the  recmd,  or  a  certlfled  copy 
of  the  rrilglouB  record  ot  marriage; 

(2)  Official  report  from  a  public 
agency  as  to  a  marriage  which  occurred 
while  the  cffilcer  was  employed  with  such 
agency; 

(3)  The  affidavit  ot  the  clergyman  or 
magistrate  who  officiated; 

(4)  The  original  certificate  of  mar¬ 
riage  accompanied  by  proof  of  its  gen¬ 
uineness  and  the  authority  of  the  person 
to  perform  the  marriage; 

(5)  ‘Hie  affidavits  or  sworn  statements 
of  two  or  more  eyewitnesses  to  the 
ceremony: 

(6)  In  Jurisdictions  where  “common 
law"  marriages  are  recognized,  the  af¬ 
fidavits  or  certified  statements  of  the 
spouse  setting  forth  all  of  the  facts  and 
circumstances  concerning  the  aUeged 
marriage,  such  as  the  agreement  be¬ 
tween  the  parties  at  the  beginning  ot 
their  cc^iabltation,  the  period  of  cohabi¬ 
tation,  places  and  dates  of  residences,  and 
whether  children  were  bom  as  the  result 
of  the  relationship.  This  evidence  should 
be  supplemented  by  affidavits  or  certified 
statements  from  two  or  more  persons 
who  know  as  the  result  of  personal  ob¬ 
servation  the  reputed  relationship  which 
existed  between  the  parties  to  the  alleged 
marriage  Including  the  period  of  co¬ 
habitation,  places  of  residences,  whether 
the  parties  hdd  themselves  out  as  hus¬ 
band  and  wife,  and  whether  they  were 
generally  accepted  as  such  in  the  com¬ 
munities  in  which  they  lived;  or 

(7)  Any  other  evidence  which  would 
reasonably  su[gx)rt  a  belief  by  the  Ad¬ 
ministration  that  a  valid  marriage  ac¬ 
tually  existed. 

(b)  LEAA  will  not  recognize  a  claim¬ 
ant  as  a  “common  law"  spouse  under 
S  32.12(a)  (6)  unless  the  State  of  domi¬ 
cile  recognizes  him  or  her  as  the  spouse 
of  the  officer. 

(c)  If  applicable,  certified  copies  of 
divorce  decrees  of  previous  marriages  or 
death  certificates  of  the  former  spouses 
of  either  party  must  be  submitted. 

§  32.13  Dolenninalion  of  rrlatiomthip  of 
child. 

(a) ’  In  general.  A  claimant  is  the  child 
of  a  pubUc  safety  officer  if  his  birth  cer¬ 
tificate  shows  the  officer  as  his  parent. 

(b)  Alternative.  If  the  birth  certificate 
does  not  show  the  public  safety  officer 
as  the  claimant's  parent,  the  sufficiency 
of  the  evidence  will  be  determined  in 
accordance  with  the  facts  ot  a  partkiilar 
case.  Proof  of  the  relationship  may  con¬ 
sist  of — 

(1)  An  acknowledgement  in  writing 
signed  by  the  pidailc  safety  officer;  or 

(2)  Evidence  that  the  officer  has  been 
identified  as  the  child's  parent  by  a  judi¬ 


cial  daeraa  oederliic  him  to  oontriboto 
to  the  cbdUli  support  or  for  other  par- 
poses;  or 

(3>  Any  otocr  cvkknoe  vriiich  reason¬ 
ably  supports  a  finding  o<  a  parent-child 
relationship,  such  as — 

(1)  A  certified  copy  of  the  pubUc  record 
of  birth  or  a  religious  record  showing 
that  the  officer  was  the  Informant  and 
was  named  as  the  parent  <rf  the  child; 
or 

(ii)  Affidavits  or  sworn  statemoits  of 
persons  who  know  that  the  officor  ac¬ 
cepted  the  child  as  his;  or 

(iii)  Information  obtained  from  a  pub¬ 
lic  agency  or  public  records,  such  as 
school  or  wrifare  agencies,  ^Ich  shows 
that  with  his  knowledge  toe  officn*  was 
named  as  toe  parent  of  the  child. 

(c)  Adopted  child.  Except  as  may  be 
provided  in  subsection  (b)  of  this  sec¬ 
tion,  evidence  of  relatkmship  must  be 
shown  by  a  certified  copy  of  the  decree 
of  adoption  and  such  other  evidence  as 
may  be  necessary.  In  Jurisdictions  where 
petition  must  be  made  to  toe  court  for 
release  of  adoption  documents  or  in¬ 
formation,  or  where  the  release  of  such 
documents  or  information  is  prohibited, 
a  revised  birth  certificate  will  be  suf¬ 
ficient  to  establish  the  fact  of  adoption. 

(d)  Stepchild.  The  relationship  of  a 
stepchild  to  the  deceased  officer  shall 
be  demonstrated  by — 

(1)  Evidence  of  birth  to  toe  spouse 
of  the  officer  as  required  by  paragraphs 

(a)  and  (b)  above;  or 

(2)  If  adopted  by  toe  spouse,  evidence 
of  adoption  as  required  by  paragraph 

(c)  above;  or 

(3)  Other  evidence,  such  as  that  spec¬ 
ified  in  f  32.13(b),  which  reasonably 
supports  toe  existence  of  a  parent-child 
relaticmship  between  toe  child  and  toe 
spouse; 

(4)  Evidence  that  the  stepchild  was 
either — 

(i)  Living  with; 

(ii)  Dependent  for  siqsport,  as  set 
forth  in  S  32.15,  on;  or 

(iii)  In  a  parent-child  relationship,  as 
set  forth  In  132.13(b).  with  toe  officer 
at  toe  time  (tf  his  death;  and 

(5)  Ebddence  of  toe  marriage  of  the 
officer  and  the  spouse,  as  required  by 
§  32.12. 

§  32.14  Deirrmination  of  relal^onMliip 

of  pamil. 

(a)  In  general.  A  claimant  is  the  par¬ 
ent  of  a  public  safety  officer  if  toe  otH- 
cer’s  birth  certificate  shows  the  claimant 
as  his  parent. 

(b)  Alternative.  If  toe  birth  certificate 
does  not  show  the  claimant  as  toe  offi¬ 
cer’s  parent,  proof  of  the  relationtoip 
may  be  shown  by — 

(1)  An  acknowledgment  in  writing 
signed  by  the  claimant  before  the  officer’s 
death;  or  ' 

(2)  Evidence  that  the  claimant  has 
been  identified  as  toe  olBc«‘’8  parent  by 
Judicial  decree  ordering  him  to  contrib¬ 
ute  to  toe  officer’s  support'  or  tor  other 
purposes;  or 

(3>  Any  other  evid^ice  which  reason¬ 
ably  supports  a  finding  of  a  parent-child 
relationship,  such  as: 
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(i)  A  certified  copy  of  toe  public  rec¬ 
ord  of  birth  or  a  religious  record  show¬ 
ing  that  toe  claimant  was  the  inform¬ 
ant  and  was  named  as  toe  parent  of 
toe  officer;  or 

(11)  Affl^vlts  or  sworn  statements  of 
persons  who  know  toe  claimant  had  ac¬ 
cepted  the  officer  as  his  child,  or 

(iii)  Informafion  obtained  from  a 
puMic  agency  or  putdic  records,  such  as 
school  or  wdfare  agencies,  which  shows 
that  with  his  knowledge  toe  cUilmant 
had  been  named  as  the  parent  ot  toe 
child. 

(c)  Adoptive  Parent.  Ebccept  as  pro¬ 
vided  in  paragraph  (b)  of  this  sectiem. 
evidence  of  relationship  must  be  shown 
by  a  certified  copy  of  the  decree  of  adop¬ 
tion  and  such  other  evidence  as  may  be 
necessary,  to  Jurisdictions  where  petition 
must  be  made  to  toe  court  for  release 
of  ad(K>tlon  documents  or  information, 
or  ^ere  release  of  such  documents  or 
information  is  prohibited,  a  revised  birth 
certificate  showing  the  claimant  as  toe 
officer’s  parent  will  suffice. 

(d)  Step-parent.  The  relationship  of 
a  step-parent  to  toe  deceased  officer 
shsdl  be  demonstrated  by — 

(1)  (i)  Evidence  of  the  officer’s  birth 
to  the  spouse  of  toe  step-parent  as  re¬ 
quired  by  9  32.13  (a)  and  (b) ;  or 

(ii)  If  adopted  by  toe  spouse  of  toe 
step-parent,  proof  of  adoption  as  re¬ 
quired  by  f  32.13(c) ;  or 

(iii)  Other  evidence,  such  as  th^t 
specifled  in  paragraph  (b),  which  rea¬ 
sonably  supports  a  parent-child  relation¬ 
ship  between  the  spouse  and  toe  oOlcer; 
and 

(2)  Ehridence  of  the  marriage  of  the 
spouse  and  the  step-parent,  as  required 
by  9  32.12. 

§32.13  PcIcrmiMtMMi  of  dcprmlciK-y. 

(a)  To  be  eligible  for  a  death  benefit 
under  toe  Act,  a  parent  or  a  stepchild 
not  living  with  the  deceased  officer  at 
the  time  of  toe  officer’s  death  shall  dem¬ 
onstrate  that  he  or  she  was  substantially 
reliant  for  supiwrt  upon  the  income  of 
the  officer. 

(b)  The  claimant  parent  or  stepchild 
shall  demonstrate  that  he  or  she  was 
dependent  upon  toe  decedent  at  either 
the  time  of  the  officer’s  death  or  of  toe 
personal  Injury  that  was  a  substantial 
factor  in  toe  officer’s  death. 

(c)  The  claimant  parent  or  stepchild 
Shan  demonstrate  dependency  by  sub¬ 
mitting  a  signed  statement  of  depend¬ 
ency  within  a  year  of  toe  ofBcer’s  death. 
'This  statement  shaU  include  the  fcdlow- 
ing  information — 

(1)  A  list  of  aU  sources  of  income  or 
support  for  toe  twelve  months  preceding 
the  officer’s  Injury  or  death; 

(2)  The  amount  of  income  or  value 
of  support  derived  from  each  source 
listed ;  and 

(3)  The  nature  of  support  provided  by 
each  source. 

(d)  Generally,  the  Administration  wUl 
consider  a  parent  or  stepchild  "depend¬ 
ent”  if  he  or  she  was  rdiant  on  toe 
income  of  the  deceased  officer  for  over 
one-third  of  his  or  her  support. 


FEDEtAL  REGISTER,  VOl.  42,  NO.  •• — FRIDAY,  MAY  6,  1977 


23258 


RUUS  AND  REGULATIONS 


Subpart  D — interim  and  Reduced 
Payments 

§  32.16  Interim  payment  in  general. 

Whenever  the  Administration  deter¬ 
mines.  upon  a  showing  of  need  and  prior 
to  takW  filial  action,  that  a  death  of 
a  public  safety  officer  Is  one  with  respect 
to  which  a  benefit  will  probably  be  paid, 
the  Administration  may  make  an  Interim 
benefit  payment  not  exceeding  $3,000.  to 
a  person  entitled  to  receive  a  benefit 
under  Subpart  C  of  this  part. 

§  32.17  Repaymeiil  and  Mailer  repay¬ 
ment. 

Where  there  is  no  final  benefit  paid, 
the  recipient  of  any  interim  benefit  paid 
under  §  32.16  shall  be  liable  for  repay¬ 
ment  of  such  amount.  ITie  Administra¬ 
tion  may  waive  all  or  part  of  such  repay¬ 
ment  and  shall  consider  for  this  purpose 
the  hardship  which  would  result  from 
repasonent. 

§32.18  Reductiun  uf  payment. 

(a)  The  benefit  payable  under  this 
part  shall  be  In  addition  to  any  other 
benefits  that  may  be  due  from  any  other 
source,  but  shall  be  reduced  by — 

(1)  Payments  authorized  by  section 
8191  of  Title  5,  United  States  Code,  pro¬ 
viding  compensation  for  law  enforcement 
officers  not  employed  by  the  United 
States  killed  In  connection  with  the  com¬ 
mission  of  a  crime  against  the  United 
States; 

(2)  Payments  authorized  by  Section 
I2(k)  of  the  Act  of  September  1.  1916, 
as  amended  (§  4-531(1)  of  the  District 
of  Columbia  Code) ;  and 

(3)  The  amount  of  the  interim  benefit 
payment  made  to  the  claimant  pursuant 
to  S  32.16. 

(b)  No  benefit  paid  under  this  part 
shall  be  subject  to  execution  or  attach¬ 
ment. 

Subpart  E — Filing  and  Processing  of 
Claims 

§  .32.19  P«‘r)toni«  executing  claim!.. 

(a)  The  Administration  shall  deter¬ 
mine  who  is  the  proper  party  to  execute 
a  claim  In  accordance  with  the  following 
rules — 

(1)  The  claim  shall  be  executed  by 
the  claimant  or  his  legally  designated 
representative  if  the  claimant  is  mentally 
competent  and  physically  able  to  execute 
the  claim. 

<2)  If  the  claimant  is  mentally  incom¬ 
petent  (H’  physically  unable  to  execute 
the  claim  and 

(I)  Has  a  legally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such  guardian, 
committee,  or  other  representative,  or 

(II)  Is  in  the  care  of  an  institution, 
the  claim  may  be  executed  by  the  man¬ 
ager  or  principal  officer  of  such  institu¬ 
tion. 

(3)  For  good  cause  shown,  such  as  the 
age  or.  prolonged  absence  of  the  claim¬ 
ant,  the  Administration  may  accept  a 
claim  executed  by  a  person  other  than 
one  described  In  paragraphs  (a)  (1)  and 

(2)  of  this  section. 


(b)  Where  the  <clalm  is  executed  by 
a  persem  other  than  the  claimant,  such 
persem  shall,  at  the  time  of  filing  the 
claim  or  within  a  reasonable  time  there¬ 
after.  file  evidence  of  his  authority  to 
execute  the  claim  on  behalf  of  such 
claimant  in  accordance  with  the  follow¬ 
ing  rules — 

(1)  If  the  person  executing  the  claim 
is  the  legally-appointed  guardian,  com¬ 
mittee,  or  other  legally -designated  rep¬ 
resentative  of  such  claimant,  the  evi¬ 
dence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  of 
appointment. 

(2)  If  the  person  executing  the  claim 
is  not  such  a  legally-designated  repre¬ 
sentative,  the  evidence  shall  be  a  state¬ 
ment  describing  his  relationship  to  the 
claimant  or  the  extent  to  which  he  has 
the  care  of  such  claimant  or  his  position 
as  an  officer  of  the  institution  of  which 
the  claimant  is  an  inmate  or  patient. 
The  Administration  may,  at  any  time,  re¬ 
quire  additional  evidence  to  establish  the 
authority  of  any  such  person  to  file  or 
withdraw  a  claim. 

§  32.20  Claimii. 

(a)  Claimants  are  encouraged  to  sub¬ 
mit  their  claims  on  t.f.aa  Form  3650/1, 
which  can  be  obtained  from:  ^blic 
Safety  Officers’  Benefits  Program,  Law 
Enforcement  Assistance  Administration, 
Washington,  D.C.  20531. 

(b)  Where  an  individual  files  Form 
3650/1  or  other  written  statement  with 
the  Administration  which  indicates  an 
intention  to  claim  benefits,  the  filing  of 
such  written  statem^t  shall  be  con¬ 
sidered  to  be  the  filing  of  a  claim  for 
benefits. 

(c)  A  claim  by  or  on  behalf  of  a  sur¬ 
vivor  of  a  public  safety  officer  shall  be 
filed  within  one  year  after  the  date  of 
death  unless  the  time  for  filing  is  ex¬ 
tended  by  the  Administrator  for  good 
cause  shovni. 

(d)  Except  as  otherwise  provided  in 
this  part,  the  withdrawal  of  a  claim, 
the  cancellati(xi  of  a  request  for  such 
withdrawal,  or  any  notice  provided  for 
pursuant  to  the  regulaticms  in  this  part, 
shall  be  in  writing  and  shall  be  sl^ed 
by  the  claimant  or  the  person  legally 
designated  to  execute  a  claim  under 
S  32.19. 

§  32.21  EvideiM't*. 

(a)  A  claimant  for  any  benefit  or  fee 
under  the  Act  and  the  regulations  shall 
submit  such  evidence  of  Eligibility  or 
other  material  facts  as  is  specified  by 
these  regulations.  ITie  Administration 
may  at  any  time  require  additional  evi¬ 
dence  to  be  submitted  with  regard  to  en¬ 
titlement,  the  right  to  receive  payment, 
the  amoimt  to  be  paid,  or  any  other  ma¬ 
terial  issue. 

(b)  Whenever  a  claimant  for  any 
benefit  or  fee  under  the  Act  and  the  reg¬ 
ulations  has  submitted  no  evidence  or  in¬ 
sufficient  evidence  of  any  material  issue 
or  fact,  the  Administration  shall  inform 
the  claimant  what  evidence  is  necessary 
for  a  determination  as  to  such  issue  or 


fact  and  shall  request  him  to  submit 
such  evidence  within  a  reasonable  speci¬ 
fied  time.  The  claimant’s  failure  to  sub¬ 
mit  evidence  on  a  material  icmie  or  fact, 
as  requested  by  the  Administration,  shall 
be  a  basis  for  determining  that  the 
claimant  fails  to  satisfy  the  conditions 
required  to  award  a  benefit  or  fee  or  any 
part  thereof. 

(c)  In  cases  where  a  copy  of  a  record, 
document,  or  other  evidoice,  or  an  ex¬ 
cerpt  of  lnformati<m  therefrom,  is  ac¬ 
ceptable  as  evidence  in  lieu  of  the  orig¬ 
inal,  such  c<H>y  or  excerpt  shall,  except 
as  may  otherwise  clearly  be  indicated 
thereon,  be  certified  as  a  true  and  exact 
copy  or  excerpt  by  the  official  custodian 
of  such  record,  or  other  public  official  au¬ 
thorized  to  certify  the  copy. 

§  32.22  Rvprosenlalion. 

(a)  A  claimant  may  be  represented  in 
any  proceeding  before  the  Administra¬ 
tion  by  an  attorney  or  other  person  au¬ 
thorized  to  act  on  behalf  of  the  claimant 
pursuant  to  S  32.19. 

(b)  No  contract  for  a  sth>ulated  fee  or 
for  a  fee  on  a  contingent  basis  will  be 
recognized.  Any  agreement  between  a 
representative  and  a  claimant  in  viola¬ 
tion  of  this  subsectiem  is  void. 

(c)  Any  individual  who  desires  to 
charge  or  receive  a  fee  for  services 
rendered  for  an  individual  in  any  appli¬ 
cation  or  proceeding  before  the  Adminis¬ 
tration  must  file  a  written  petition  there¬ 
fore  in  accordance  with  paragraph  (e)  of 
this  section.  The  amount  of  the  fee  he 
may  charge  or  receive,  if  any.  shall  be 
determined  by  the  Administretlon  on 
the  basis  of  the  factors  described  in 
paragraphs  (e)  and  (g)  of  this  section. 

(d)  Written  notice  of  a  fee  determina¬ 
tion  made  iinder  this  section  shall  be 
mailed  to  the  representative  and  the 
claimant  at  their  last  known  addresses. 
Such  notice  shall  inform  the  parties  of 
the  amount  of  the  fee  authorized,  the 
basis  of  the  determination,  and  the  fact 
that  the  Administration  assumes  no  re¬ 
sponsibility  for  payment. 

(e)  To  obtain  approval  of  a  fee  for 
services  performed  before  the  Adminis¬ 
tration,  a  representative,  upon  cmnple- 
tion  of  the  proceedings  in  which  he  ren¬ 
dered  services,  must  file  with  the  Admin¬ 
istration  a  written  petition  containing 
the  following  information — 

(1)  ’The  dates  his  services  began  and 
ended; 

(2)  An  itemization  of  services  ren¬ 
dered  with  the  amount  of  time  spent  in 
hours,  or  parts  thereof ; 

(3)  The  amount  of  the  fee  he  desires 
to  charge  for  services  performed; 

(4)  The  amount  of  fee  requested  or 
charged  for  services  rendered  on  behalf 
of  the  claimant  in  connection  with  other 
claims  or  causes  of  action  arising  from 
the  officer’s  death  before  any  State  or 
Federal  court  or  agency; 

(5)  The  amount  and  Itemizatimi  of 
expenses  incurred  for  which  reimburse¬ 
ment  has  been  made  or  is  expected; 

(6)  ’The  special  qualifications  which 
enabled  him  to  ren^  valuable  services 
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to  the  claimant  (this  requirement  does 
not  apply  where  the  representative  is  an 
attorney) ;  and 

(7)  A  statement  showing  that  a  copy 
of  the  petition  was  salt  to  the  claimant 
and  that  the  claimant  was  advised  of  his 
opportunity  to  submit  his  comments  on 
the  petition  to  LEAA  within  20  days. 

(f )  No  fee  determination  will  be  made 
by  the  Administration  until  20  days  after 
the  date  the  petiticm  was  sent  to  the 
claimant.  The  Administration  encour¬ 
ages  the  claimant  to  submit  comments 
on  the  petition  to  the  Administration 
during  the  20-day  period. 

(g)  In  evaluati^  a  request  for  ap¬ 
proval  of  a  fee,  the  purpose  of  the  public 
safety  oflBcers’  benefits  program — to  pro¬ 
vide  a  measure  of  economic  security  for 
the  beneficiaries  thereof — will  be  cMi- 
sidered,  together  with  the  following  fac¬ 
tors — 

(1)  The  services  performed  (includ¬ 
ing  type  of  service) ; 

(2)  The  complexity  of  the  case; 

(3)  The  level  of  skill  and  competence 
required  in  rendition  of  the  services; 

(4)  The  amount  of  time  spent  on  the 
case; 

(5)  The  results  achieved; 

(6)  The  level  of  administrative  review 
to  which  the  claim  was  carried  within 
the  Administration  and  the  level  of  siKh 
review  at  which  the  representative  en¬ 
tered  the  proceedings; 

(7)  The  amount  of  the  fee  requested 
for  services  rendered,  excluding  the 
amount  of  any  expenses  incurred,  but 
including  any  amount  previously  authw- 
ized  or  requested; 

(8)  The  customary  fee  for  this  kind 
of  service;  and 

(9)  Other  awards  in  similar  cases. 

(h)  In  determining  the  fee,  the  Ad- 
ministraticm  shall  consider  and  add 
thereto  the  amount  of  reasonable  and 
unreimbursed  expenses  Incurred  in  es¬ 
tablishing  the  claimant’s  case.  No 
amount  of  reimbursement  shall  be  per¬ 
mitted  for  expenses  incurred  in  obtain¬ 
ing  medical  or  documentary  evidence  in 
support  of  the  claim  which  has  previ¬ 
ously  been  obtained  by  the  Administra¬ 
tion,  and  no  reimbursement  shall  be  al¬ 
lowed  for  expenses  incurred  by  him  in 
establishing  or  pursuing  his  application 
for  approval  of  his  fee. 

Subpart  F — Determination,  Hearing,  and 
Review 

§  32.23  Finding  of  eligibility  or  ineligi¬ 
bility. 

Upon  making  a  finding  of  eligibility, 
the  Administration  shall  notify  each 
claimant  of  its  disposition  of  his  or  her 
claim.  In  those  cases  where  the  Adminis- 
tratiMi  has  found  the  claimant  to  be  in¬ 
eligible  for  a  death  benefit,  the  Admin¬ 
istration  shall  specify  the  reasons  for  the 
finding.  The  finding  shall  set  forth  the 
findings  of  fact,  and  conclusions  of  law 
supporting  the  decision.  A  copy  of  the 
decision,  together  with  informati(xi  as 
to  the  right  to  a  hearing  and  review  shall 
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be  mailed  to  the  claimant  at  his  or  her 
last  known  address. 

§  32.24  Request  for  a  hearing. 

(a)  A  claimant  may,  within  thirty 
(30)  days  after  notification  of  ineligi¬ 
bility  by  the  Administration,  request  the 
Administration  to  reconsider  its  finding 
of  ineligibility.  Hie  Administration 
shall  provide  the  claimant  the  oppor¬ 
tunity  for  an  oral  hearing  which  shall 
be  held  within  sixty  (60)  days  of 
the  request  for  reconsideration.  The 
claimant  may  waive  the  oral  hearing, 
and  present  written  evidence  to  the  Ad¬ 
ministration  within  sixty  (60)  days  of  the 
request.  The  request  for  hearing  shall  be 
made  to  the  Director,  Public  Safety  Offi¬ 
cers’  Benefits  Program.  Office  of  the 
Comptr(dler,  Law  Enforcement  Assist¬ 
ance  Administration,  Washington,  D.C. 
20531. 

(b)  If  requested,  the  oral  hearing  shall 
be  conducted  in  the  LEAA  Regional  Office 
most  convenient  to  the  claimant,  or  other 
mutually  agreeable  location,  before  a 
representative  of  the  Administration  au- 
UKHlzed  to  conduct  the  hearing  pursuant 
to  42  U.S.C.  3754. 

(c)  In  conducting  the  hearing,  the  Ad¬ 
ministration  representative  shall  not  be 
bound  by  common  law  or  statutory  rules 
of  evidence,  by  technical  or  formal  rules 
of  procedure,  or  by  Chapter  5  of  the  Ad¬ 
ministrative  Procedure  Act,  but  must 
conduct  the  hearing  in  such  manner  as 
to  best  ascertain  the  rights  of  the  claim¬ 
ant.  For  this  purpose  the  representative 
shall  receive  such  relevant  evidoice  as 
may  be  introduced  by  the  claimant  and 
shall,  in  addition,  receive  such  other  evi¬ 
dence  as  such  representative  may  de¬ 
termine  to  be  necessary  or  useful  in  eval¬ 
uating  the  claim.  Evidence  may  be  pre¬ 
sented  orally  or  in  the  form  of  written 
statements  and  exhibits.  The  hearing 
shall  be  recorded,  and  the  original  of  the 
complete  transcript  shall  be  made  a  part 
of  the  claims  record. 

(d)  Pursuant  to  42  U.S.C.  3754,  the 
Administration  repres^itative  may, 
whMiever  necessary;  (1)  Sign  and  issue 
subpoenas;  (2)  Administer  oaths;  (3) 
Examine  witnesses;  and  (4)  Receive  evi¬ 
dence  at  any  place  in  the  United  States 
he  may  designate. 

(e)  If  the  representative  believes  that 
there  is  relevant  and  material  evidence 
available  which  has  not  been  presented 
at  the  hearing,  he  may  adjourn  the  hear¬ 
ing  or,  at  any  time  prior  to  the  mailing 
of  notice  of  the  decision,  reopen  the  hear¬ 
ing  for  the  receipt  of  such  evidence. 

(f)  A  claimant  may  withdraw  his  or 
her  request  for  a  hearing  at  any  time 
prior  to  the  mailing  of  the  decision  by 
written  notice  to  the  Administration  rep¬ 
resentative  so  stating,  or  by  orally  so 
stating  at  the  hearing.  A  claimant  shall 
be  deoned  to  have  abandoned  his  or  her 
request  for  a  hearing  if  he  or  she  fails 
to  appear  at  the  time  and  place  set  for 
the  hea]:ing  and  does  not  within  10  days 
after  the  time  set  for  the  hearing,  show 
good  cause  for  such  failure  to  appear. 
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(g>  TTie  representative  shall,  within 
thirty  (30)  days  after  the  hearing,  mak^ 
a  determination  of  eligibility  and  notify 
the  claimant  of  his  determination.  The 
notice  of  determination  shall  set  forth 
the  findings  of  fact  and  conclusions  of 
law  supporting  the  determination. 

(h)  A  claimant  determined  ineligible 
may.  within  thirty  (30)  days  after  noti¬ 
fication  of  the  representative’s  determi¬ 
nation.  request  the  Administrator  to 
review  the  record  and  the  determination 
made  by  the  Administration  representa¬ 
tive.  ITie  Administrator  shall  make  the 
final  agency  determination  of  eligibility 
within  thirty  (30)  days  after  receipt  of 
the  request.  The  notice  of  final  determi¬ 
nation  shall  set  forth  the  findings  of  fact 
and  conclusions  of  law  supporting  the 
determination. 

(i)  No  payment  of  any  portion  of  a 
death  benefit  shall  be  mside  until  all 
hearings  and  reviews  which  may  affect 
that  payment  have  been  completed. 

James  M.  H.  Orbgc, 
Assistant  Administrator, 

Ojficf  of  Planning  and  Management. 

Commentary 

§  32.2(c) .  An  officer  is  not  acting  within 
the  line  of  duty  when  he  is  grossly  negli¬ 
gent.  See  the  dialogue  between  Congress¬ 
men  Brown  and  Eilberg  at  Cong.  Rec.  H 
10135-36  (September  15,  1976,  daily  ed.). 

A  distinction  ha^  been  made  between 
those  public  safety  officers  whose  primary 
function  is  crime  control  or  reduction, 
enforcement  of  the  criminal  laws,  or 
suppression  of  fires,  and  other  officers. 
PSOB  coverage  will  be  extended  to  those 
officers  who  engage  in  one  or  all  of  the 
above  activities,  where  such  activity  is 
not  their  primary  function,  only  when 
they  suffer  a  personal  Injury  in  the  course 
of  crime  control  or  reduction,  enforce¬ 
ment  of  the  criminal  laws,  or  fire  sup¬ 
pression.  “Primary  function’’  will  be 
gauged  on  the  basis  of  both  frequency  of 
inverivement  by  persons  in  the  officer's 
agency  in  law  enforcement  or  firefighting 
activities,  and  an  assessment  of  the  ac¬ 
tivities  the  officer  was  autliorized  to  per¬ 
form  under  his  job  description,  or  the 
agency’s  legal  authorization.  The  ration¬ 
ale  for  this  distinction  Is  essentially  the 
same  rational  supporting  LEAA’s  de¬ 
cision  to  make  an  officer’s  authority  the 
criterion  of  coverage  in  the  first  place. 
The  legislative  history  of  the  Act 
emphasizes  that  its  purpose  was  to  bene¬ 
fit  the  survivors  of  those  persons  who 
died  as  a  result  of  personal  injuries  s\if- 
fered  while  performing  law  enforcement 
or  firefighting  activities.  Firefighters, 
police  officers,  and  the  other  officials 
listed  in  the  statutory  definition  of  “law 
enforcement  officer”  and  “fireman”  per¬ 
form  those  activities  as  a  primary  func¬ 
tion  (rf  their  jobs,  even  those  officers 
performing  desk  assign  mwits  are  pri¬ 
marily  involved,  even  though  indirectly, 
in  crime  control  or  reduction,  or  fire¬ 
fighting.  _ 
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The  Act  was  not  intended  to  cover 
deaths  arising  from  activities  unrelated 
to  law  enforcement  or  firelighting.  This 
would,  however,  be  the  certain  result  of 
covering  all  line  of  duty  deaths  suffered 
by  ofiBcials  whose  crime  control  or  fire¬ 
fighting  responsibilities  are  significantly 
limited,  in  both  scope  and  frequency. 
LEAA  will,  therefore,  require  that  the 
deaths  of  such  officials  be  substantially 
related  to  the  law  enforcement  or  fire¬ 
fighting  authority  they  possess,  before 
paying  a  benefit  under  ^e  Act. 

§  32.2(d).  In  determining  whether  an 
injury  was  a  substantial  factor  in  the 
officer’s  death,  LEAA  will  make  no  pre- 
smnptions  with  respect  to  the  length  of 
time  between  the  injury  and  death.  The 
claimant  has  the  burden  in  all  cases  of 
showing  that  the  injury  was  a  substan¬ 
tial  factor  in  the  officer’s  death. 

§  32.2(e) .  To  be  covered  by  the  Act,  an 
officer’s  death  must  be  “the  direct  and 
proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty.”  The  terms 
“direct  and  proximate  result”  and  “per¬ 
sonal  Injury”  are  not  defined  in  the  Act. 
The  House  Judiciary  Committee  Re¬ 
ports  on  H.R.  365  (firefighters)  and  H.R. 
366  (public  safety  officers)  noted  the 
C(Hnmittee’s  intent  that  the  “direct  and 
proximate  result”  requirement  cover 
“those  cases  where  the  personal  Injury 
is  a  substantial  factor  in  bringing  about 
the  officer’s  death."  House  Reports  No. 
94-1031  and  94-1032  (94th  Cong.,  2d 
8ess.)  at  pp.  4  and  5,  respectively.  “Per¬ 
sonal  injury”  was  defined  in  both  re¬ 
ports  to  include: 

*  *  *  all  Injuries  to  the  body  which  are 
inflicted  by  an  outside  force,  whether  or  not 
it  is  accompanied  by  physical  impact,  as  well 
as  diseases  which  are  caused  by  or  result 
from  such  injuries,  but  not  diseases  which 
arise  merely  out  of  the  performance  of  duty. 
In  other  words,  deaths  fimn  occupational 
diseases  alone  are  not  within  the  purview 
of  this  legislation.  Ho\ise  Reports,  supra,  at 
pp.  4  and  4-5,  respectively. 

House  debate  on  the  issue  was  con¬ 
fined  to  a  reiteration  by  Congressman 
Joshua  Eilberg,  the  bill’s  sponsor,  of  the 
exclusion  of  “occupational  diseases  and 
diseases  which  arise  out  of  the  perform¬ 
ance  of  duties”  from  the  scop>e  of  the 
legislation.  Cong.  Rec.  H  3738  (April  30, 
1976,  daily  ed.) . 

In  the  Senate,  the  bill  passed  by  the 
Judiciary  Committee  covered  officers 
who  died  in  the  line  of  duty  frcHn  “inju¬ 
ries  directly  and  proximatdy  caused  by 
a  criminal  act  or  an  apparent  criminal 
acts  •  •  •”.  Senator  Prank  Moss  intro¬ 
duced  an  amendment  cm  the  Senate 
fioor,  substituting  “as  the  direct  and 
proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty”  for  the 
more  limited  “criminal  act”  condition. 
In  expressing  his  support  for  the  amend- 
moit.  Senator  John  McClellan  noted 
that  the  bill  “is  not  health  insurance; 
but  it  does  provide  for  payment  if  an  of- 
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ficer  is  killed  in  the  line  of  duty,  either 
by  accident  or  by  willful  assault  by  a 
criminal.”  Cong.  Rec.  S  11837-38,  (July 
19,  1976,  daily  ed.).  ’The  amendment 
passed  and  ultimately  became  part  of 
the  final  Act. 

LEAA  believes  that  the  definition  of 
“personal  injury”  in  the  House  Judiciary 
Committee  Reports  manifests  the  Com¬ 
mittee’s  intent  to  limit  coverage  to  deaths 
caused  by  traumatic  injuries.  ’The  Report 
language  is  consistent  with  the  foUow- 
ing  definition  of  “traiuna”  in  Stedman’s 
Medical  Dictionary  (W.  H.  Anderson 
Company-Jefferson  Law  Book  Company, 
Fourth  Unabridged  Lawyers’  Edition) : 
“traumatism;  an  injury  caused  by  rough 
contact  with  a  phsrslcal  object;  accidental 
or  infilcted  wound."  ’Ihe  regulations,  ac¬ 
cordingly,  have  defined  “traumatic  in¬ 
jury”  to  mean  “a  wound  or  other  condi¬ 
tion  of  the  body  caused  by  external  force, 
including  injuries  Infilcted  by  bullets, 
explosives,  sharp  Instruments,  blunt  ob¬ 
jects  or  other  physical  blows,  chemicals, 
electricity,  climatic  conditions,  infec¬ 
tious  diseases,  radiation,  and  bacteria, 
but  excluding  stress  and  strain.”  Section 
32.2(f).  Deaths  caused  by  traumatic  in¬ 
juries  do  not  therefore  include  deaths 
directly  attributable  to  exertion  or  stress 
encoimtered  in  the  performance  of  duty, 
unless  that  stress  resulted  in  or  was 
caused  by  a  traumatic  Injury  that  was  a 
substantial  factor  in  the  officer’s  death. 

’The  Committee  expressly  excluded  oc¬ 
cupational  diseases  from  the  scope  of 
“p>ersonal  injury.”  LEAA  has  defined  “oc¬ 
cupational  diseases”  to  mean  a  “disease 
which  routinely  constitutes  a  special 
hazard  in,  or  is  commonly  regarded  as  a 
concomitant  of  the  officer’s  occupation." 
Section  32.2(g) .  See  Hanna  v.  Workmen’s 
Compensation  Appeals  Board,  108  Cal. 
Rept.  227,  32  Cal.  App.  3d  917  (1973); 
Harman  v.  Republic  Aviation  Corpora^ 
tion,  298  N.Y.  285,  82  N.E.  785  (1948); 
and  Chausse  v.  Lowe.  35  F.  Supp.  1011 
(E.D.  N.Y.  1938). 

The  definition  of  “personal  injury”  in 
the  legislative  history  of  PSOB,  and  the 
exclusion  of  occupational  diseases  from 
the  scope  of  the  Act  have  led  LEAA  to 
conclude  that  deaths  resulting  from 
chronic,  congenital,  or  progressive  car¬ 
diac  and  pulmonary  diseases  are  not 
covered  by  PSOB,  unless  a  traumatic  in¬ 
jury  was  a  substantial  factor  in  the 
death. 

Where,  for  instance,  LEAA  determines 
the  cause  of  death  to  be  myocardial  in¬ 
farction  resulting  from  a  coronary 
thrombosis,  no  benefit  will  be  paid  imless 
the  claimant  can  demonstrate  a  sub¬ 
stantial  causal  connection  between  a 
traumatic  injury  and  the  thrombosis. 
Similarly,  where  an  officer  suffering  from 
heart  disease,  such  as  arteriosclerosis,  has 
sustained  a  traumatic  injury  and  died  of 
a  “heart  attack,”  a  benefit  will  be  paid 
only  if  the  Injiuy  is  determined  to  be  a 


substantial  factor  in  the  officer’s  death. 
Prior  to  making  this  determination, 
LEAA  wUl  submit  the  claim  file  to  a 
forensic  pathologist  for  review.  If  appro¬ 
priate,  the  opinions  of  other  pathologists 
or  cadiologists  will  be  solicited.  In  those 
cases  where  LEAA  cannot  reasonably 
determine  which  factor — the  heart  con¬ 
dition  or  the  personal  Injury — was  the 
substantial  causal  contribution  to  death, 
it  “shall  resolve  any  reasonable  doubt 
arising  from .  the  circumstances  of  the 
officer’s  death  in  favor  of  payment  of 
the  death  benefit.”  Section  32.4.  Because 
an  autopsy  report  will  greatly  assist 
LEAA  in  expediting  its  review,  and  mak¬ 
ing  the  correct  determination,  claimants 
and  public  agencies  are  encouraged  to 
request  that  autopsies  be  performed. 

i  32.2(f).  Climatic  conditions  include 
atmospheric  conditions,  such  as  dense 
smoke,  as  well  as  precipitation  and 
intensely  high  or  low  temperatures. 

9  32.2  (i)  and  (f).  Civilians  are  covered 
by  the  Act  if  they  are  performing  an  ac¬ 
tivity,  or  in  a  category  of  personnel  listed 
in  the  definitions  of  “law  enforcement 
officer”  or  “firefighter,”  subject  to  the 
definition  of  “line  of  duty”  in  9  32.2(c) . 

Judicial  officers  include  those  attor¬ 
neys  Involved  in  enforcement  of  the 
criminal  law  who  serve  a  public  agency 
in  an  official  capacity,  e.g.,  prosecutors 
and  public  defenders,  as  well  as  those 
officers  of  the  court  engaged  in  the  activi¬ 
ties  listed  in  Section  32.2(i). 

9  32.2 (m) .  As  directed  by  the  Act,  “stu¬ 
dent”  is  defined  as  provided  in  5  U.S.C. 
8101. 

S32J(q).  Neither  the  United  States, 
nor  any  of  its  agencies  or  instrvunentali- 
ties,  are  public  agencies  within  the 
meaning  of  the  Act.  Federal  public  safety 
officers  are  not,  therefore,  covered  by  the 
Act. 

9  32.3.  In  42  U.S.C.  3796c,  LEAA  is  au¬ 
thorized  to  “establish  such  rules,  regula¬ 
tions,  and  procedmes  as  may  be  neces¬ 
sary  to  carry  out  the  purposes  of  (the 
Act).  Such  rules,  regulations,  and  pro¬ 
cedures  will  be  determinative  of  coiifUct 
of  laws  issues  arising  under  this  part.” 

In  applying  terms  such  as  “direct  and 
proximate  result”  or  “line  of  duty,”  or  in 
determining  proof  of  relationship,  the 
applicable  State  law  will  be  considered, 
but  will  not  be  determinative.  LEAA 
seeks  to  assure  that  eligibility  will  be 
determined  by  a  uniform  set  of  rules,  re- 
gar^ess  of  where  in  the  country  the  offi¬ 
cer  died  or  his  beneficiaries  reside.  LEAA 
believes  that  the  establishment  of  imi- 
form  rules  and  precedents  best  manifests 
congressional  intent. 

9  32.7.  LEAA  will  not  deny  coverage 
under  the  Act  in  circumstances  where 
the  deceased  officer  violated  a  rule  that 
was  habitually  unenforced  by  his  depart¬ 
ment  or  unrelated  to  the  cause  of  death, 
or  where  the  officer  ^agaged  in  conduct 
that  had  previously  been  condoned  or 
endorsed  by  the  department. 
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S  32.9.  The  officer’s  history  of  treat¬ 
ment  or  counseling  for  alcoholic  prob¬ 
lems  will  also  be  considered  in  determin¬ 
ing  whether  the  volimtary  intoxication 
of  the  officer  was  the  proximate  cause  of 
his  death. 

The  situation  might  arise  where  an  off- 
duty  officer  is  legally  intoxicated  and  is 
ordered  by  his  superiors  to  respond  to  an 
emergency.  If  the  officer  advises  his 
'superiors  that  he  believes  he  is  too  in¬ 
toxicated  to  perform  his  job,  yet  is  still 
ordered  to  respond,  benefits  will  not  be 
denied  on  the  grounds  of  voluntary  in¬ 
toxication  if  the  officer  dies  while  re¬ 
sponding  to  the  emergency. 

S  32.18(b).  The  Anti- Assignment  Act. 
31  UJS.C.  203,  also  prohibits  transfer  or 
assignment  of  a  claim  against  the  United 
States  prior  to  the  allowance  of  the 
claim. 

The  Internal  Revenue  Service  has  ad¬ 
vised  the  House  and  Senate  Judiciary 
Committees  that  the  benefit  “could  be 
regarded  as  benefits  received  under  a 
statute  which  is  in  the  nature  of  Work¬ 
men’s  Compensation  Act  and  as  such 
would  be  excludable  tmder  section  104(a) 


(1)  of  the  (Internal  Revenue)  Code.” 
See  H.  Rept.  No.  94-1132  (94th  C?<Mig.. 
2d  Sess.),  pp.  5-6,  and  S.  Rept.  No.  94- 
816  (94th  Cong.,  2d  Sess.),  at  p.  6.  The 
Internal  Revenue  Service  opinion  is  not 
dispositive  of  State  income  tax  questions. 

S  32.20(c).  An  example  of  gcxxl  cause 
which  would  clearly  warrant  an  exten¬ 
sion  of  the  fiUng  period  is  a  statement 
from  the  claimant  indicating  that  he  or 
she  was  unaware  of  the  existence  of  the 
Act  or  of  his  or  her  eligibility  for  its 
benefits. 

S  32.24.  Because  the  Act  does  not  re¬ 
quire  the  opportunity  for  a  hearing  on 
the  record,  the  adjudication  provisions 
of  the  Administrative  Procedures  Act 
(APA) ,  5  U.S.C.  554,  do  not  apply.  LEAA 
has,  however,  proposed  an  informal  and 
exp^ited  review  process  pursuant  to 
which  determinations  may  be  recon¬ 
sidered.  The  review  process  is  intended  to 
minimize  the  financial  and  logistical 
burden  on  the  claimant,  yet  provide  a 
fair  hearing  of  his  views.  A  claimant  dis¬ 
satisfied  with  the  Administration’s  final 
determination  may  then  proceed  to  seek 
such  judicial  relief  as  mleht  be  available. 

(FR  Doc.77-13058  Filed  6-5-77;8:45  ami 
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